OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE. 10th FLOOR

5203  LEESBURG PIKE
FALLS CHURCH, VIRGINIA    22041

March 12, 1986

BRIAN T. VEAL,

Complainant

v.

DISCRIMINATION PROCEEDING
Docket No. LAKE 86-29-D

KERR-McGEE COAL CORP.,
Respondent

ORDER DENYING MOTION TO DISMISS
PREHEARING ORDER

On December 19, 1985, Complainant filed a complaint
alleging that he was discharged by Respondent in violation of
section 105(c) of the Federal Mine Safety and Health Act of
1977 (the Act).  On January 14, and February 18, 1986,
Respondent filed a Motion to Dismiss on the grounds that the
complaint fails to state a cause of action and is frivolous.
The motion does not attempt to analyze or discuss the documents
filed pro se by Complainant, but merely states the conclusion
that they do not state a cause of action under the Act.

The Complaint, in the form of a letter to the Commission
dated December 16, 1985, alleges:

1)  The MSHA District Manager wrote a complimentary
letter to Respondent.

2)  Complainant was denied the right to representation
during the MSHA investigation of his complaint.

3)  MSHA did not notify Complainant of the basis for its
denial of his complaint.

I conclude that none of these allegations state a cause
of action under section 105(c) since they do not involve
adverse action by Respondent against Complainant for activities
protected under the Act.

The Complaint goes on to list 9 "specifications" in
support of Complainant1 s claim:

1. The vehicle involved, called a "gopher," was an
experimental one and was undergoing testing and
evaluation,  (It appears elsewhere that claimant

350eeded  that day
